CHAPTER 2(”

INCOME TAX AUTHORITIES

Some key points
Change of income-tax authorities [Section 129]

(@) Where an income-tax authority succeeds another income-tax authority, then the
succeeding income-tax authority may continue the proceedings from the stage at which
the proceedings were left by his predecessor.

(b) The assessee can also demand that before continuance of the proceedings as in (a)
above, the previous proceedings or any part thereof be reopened or be reheard before
passing of any assessment order.

Authorisation to Additional Director / Additional Commissioner / Joint Director / Joint
Commissioner [Section 132]

The authorization warrant issued by Additional Director/ Additional Commissioner / Joint
Director / Joint Commissioner upto 30t September, 2009 are valid, whether or not they
have been specifically empowered by the CBDT to issue such warrants.

However, with effect from 1st October, 2009, an Additional Director / Additional
Commissioner/ Joint Director / Joint Commissioner can issue warrant of authorization only if
he has been specifically empowered to do so by the CBDT.

Question 1

Examine the correctness of the statement “that the jurisdiction of an Assessing Officer cannot
be objected by the assessee”.

Answer

According to section 124(3), the assessee can raise a question as to the jurisdiction of an
Assessing Officer within the prescribed time limit as under:

() where a return has been filed under section 139(1) then, within one month from the
date of service of notice under section 142(1) or section 143(2) or before the completion
of assessment, whichever is earlier.

(i) where no return has been filed, then, within the expiry of time allowed by the notice
under section 142(1) or section 148 for filing the return or within the time allowed in show
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cause notice issued seeking as to why a best judgment assessment under section 144
should not be made, whichever is earlier.

Where the assessee calls in question the jurisdiction of an Assessing Officer and the
Assessing Officer is not satisfied with such claim, he shall refer the matter for determination by
the Director General or Chief Commissioner or Commissioner before the assessment is made.

Therefore, in view of the above provisions, the statement that “the jurisdiction of an Assessing
Officer cannot be objected by the assessee” is not correct.

Question 2

The Assessing Officer issued notices under section 133 to four banks requiring particulars
relating to a customer in a specific format duly verified in a prescribed manner. One of the
banks refused to part with the information on the ground that the letter did not specify about
any proceeding pending against the said customer under the Income-tax Act.

Answer

It is not necessary that any proceeding should be pending against the customer for the
purpose of invoking section 133(6) of the Income-tax Act. It is with a view to collecting
information that power is given to an Assessing Officer under section 133(6) to issue notice
requiring a banking company to furnish information in respect of such points or matters as
may be useful or relevant to any enquiry or proceeding under the Act. The second proviso
to section 133(6) makes it clear that such information can be sought for even when no
proceeding under the Act is pending; such power can be exercised even in case of an
enquiry, the only safeguard being that before this power can be invoked by the Assessing
Officer, the approval of the Director or the Commissioner, as the case may be, has to be
obtained [Karnataka Bank Ltd. vs. Secretary, Government of India (2002) 255 ITR 508(SC)].

The action of the Assessing Officer in this case is correct if he has obtained the prior approval
of the Director or the Commissioner, as the case may be.

Question 3

An Assessing Officer entered a hotel run by a person, in respect of whom he exercises
jurisdiction, at 8 p.m. for the purpose of collecting information, which may be useful for the
purposes of the Act. The hotel is kept open for business every day between 9 a.m. and 9 p.m.
The hotelier claims that the Assessing Officer could not enter the hotel after sunset.

The Assessing Officer wants to take away with him the books of account kept at the hotel.

Examine the validity of the claim made by the hotelier and the proposed action of the
Assessing Officer with reference to the provisions of section 133B of the Income-tax Act,
1961.
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Answer

Section 133B(2) of the Income-tax Act, 1961 empowers an income-tax authority to enter
any place of business during the hours at which such place is open for the conduct of
business. The hotel is open from 9.00 a.m. to 9.00 p.m. for the conduct of business. The
Assessing Officer entered the hotel at 8.00 p.m. which falls within the working hours. The
claim made by the hotelier to the effect that the Assessing Officer could not enter the hotel
after sunset is not in accordance with law.

Section 133B(3) provides that an income tax authority acting under this section shall, on no
account, remove or cause to be removed from the place wherein he has entered, any books of
account. In view of this clear prohibition in section 133B(3), the proposed action of the
Assessing Officer to take away with him the books of account kept at the hotel is not valid in
law.

Question 4

In the course of search operations under section 132, a tax payer makes a declaration under
section 132(4) on the earning of income not disclosed. Can that statement save the tax payer
from a levy of penalty under section 271(1)(c)?

Answer

Explanation 5 to section 271(1)(c) providing immunity from concealment penalty in respect of
search cases for the admission given in the statement recorded at the time of search under
section 132(4) will not apply where the search is initiated on or after 01.06.2007.

The Finance (No.2) Act, 2009 has substituted Explanation 5A and therefore no immunity from
concealment penalty could be obtained by making a statement / declaration under section
132(4) of the Act.

However, where penalty is proposed under section 271AAA, statement recorded at the time of
search under section 132(4) would shield the assessee from levy of penalty. It may be noted
that section 271AAA meant for imposition of penalty in respect of search cases is applicable
from 01.06.2007 and could be imposed only for the previous year which has ended before the
date of search and the due date for filing the return under section 139(1) had not expired
before the date of search and the assessee has not filed return of income for the previous
year before the said date.

In other words, section 271AAA penalty including its possible waiver could cover the previous
year preceding the year of search and would not cover the earlier assessment years.

Question 5

State whether the information regarding possession of unexplained assets and income
received from the Central Bureau of Investigation, a Government agency, can constitute
“information” for action under section 132 of the Act. Discuss
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Answer

As per section 132(1)(c), authorization for search and seizure can take place if the authority,
in consequence of information in his possession, has reason to believe that any person is in
possession of money, bullion, jewellery or other valuable article or thing and these assets
represent, either wholly or partly, income or property which has not been, or would not be
disclosed by such person for the purposes of this Act. In the absence of such information, a
search cannot be validly authorized.

The Apex Court in UOI v Ajit Jain [2003] 260 ITR 80 has held that mere intimation by the CBI
that money was found in the possession of the assessee, which according to the CBI was
undisclosed, without something more, does not constitute “information” within the meaning of
section 132, on the basis of which a search warrant could be issued. Consequently, the
Supreme Court held that the search conducted on this basis and the (block) assessment made
pursuant to such search as not valid.

Question 6

(a) In the course of search on 25.03.2011, assets were seized. State the procedure laid
down to deal with such seized assets under the Act.

(b) The Director of Income-tax received information that Mr. X has unaccounted cash
exceeding Rs.50 lakhs. Can the Director pass orders for seizure of the cash invoking his
powers under section 131(1A)? Does the Director have any other course open to him for
the seizure of cash?

Answer

(a) Section 132B of the Income-tax Act deals with the application of assets seized under
section 132. Such assets will be first applied towards the existing liability under the
Income-tax Act, Wealth-tax Act, Expenditure-tax Act, Gift-tax Act and the Interest-tax Act.
Further, the amount of liability determined on completion of search assessment and in
respect of which the assessee is in default or deemed to be in default, may be recovered
out of such assets.

Where the nature and source of acquisition of such seized assets is explained to the
satisfaction of the Assessing Officer, the amount of any existing liability mentioned in
para 1 above may be recovered out of such asset and the remaining portion, if any, of
the asset may be released, with the prior approval of the Chief Commissioner or
Commissioner as the case may be. The release must be made within 120 days from the
date on which the last of the authorisations for search was executed. The assets would
be released to the person from whose custody they were seized.

When the assets consist of solely of money, or partly of money and partly of other
assets, the Assessing Officer may apply such money in the discharge of the liabilities
referred to in para 1 above and the assessee shall be discharged of such liability to the
extent of the money so applied. However, the assets other than money may also be
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applied for the discharge of such liabilities if the complete recovery could not be made
from the money seized or the money seized was not sufficient.

(b) The powers under section 131(1A) deals with power of discovery and production of

evidence. They do not confer the power of seizure of cash or any asset. The Director, for
purposes of making an enquiry or investigation relating to any income concealed or likely
to be concealed by any person or class of persons within his jurisdiction shall be
competent to exercise powers conferred under section 131(1), which confine to discovery
and inspection, enforcing attendance, compelling the production of books of account and
other documents and issuing commissions. Thus, the power of seizure of
unaccounted cash is not one of the powers conferred on the Director under section
131(1A).
However, under section 132(1), the Director has the power to initiate search
proceeding by issuing search warrant and effect seizure through an authorized
officer, if he has reason to believe that any person is in possession of any money which
represents wholly or partly income which has not been disclosed. Therefore, the proper
course open to the Director is to exercise his power under section 132(1) and
authorise the officers concerned to enter the premises in which the cash is kept
and seize the unaccounted cash.

Question 7

During the course of survey operations under Section 133A, carried on 5th March, 2011, the
Income-tax authority, impounded the books of account and other documents inspected by him,
relating to the assessee and retained the same in his custody. Is the action of the officer
justified under law?

Answer

Section 133A empowers the Income-tax Authority to impound and retain in his custody, books
of account or other documents inspected by him during survey subject to recording of reasons
for so doing. However, such impounded books of account or other documents shall not be
retained for more than 10 days (exclusive of holidays) without obtaining the approval of the
Chief Commissioner or Director General as the case may be.

Hence, assuming that the above conditions are fulfilled, the action of the Income-tax authority
is justified.
Question 8

The business premises of Ram Bharose Ltd. and the residence of two of its directors at Delhi
were searched under section 132 of the Act by the DDI, Delhi. The search was concluded on
9.8.2010 and following were also seized besides other papers and records:

(i)  Papers found in the drawer of an accountant relating to Shri Krishna Ltd., Mumbai
indicating details of various business transactions. However, Ram Bharose Ltd. is not
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(i)

(i)

having any direct or indirect connection of any nature with these transactions and Shri
Krishna Ltd., Mumbai and its directors.

Jewellery worth Rs. 5 lacs from the bed room of one of the director, which was claimed
by him to be of his married daughter.

Papers recording certain transactions of income and expenses having direct nexus with
the business of the company for the period from 16.4.07 to date of search. It was
admitted by the director that the transactions recorded in such papers have not been
incorporated in the books.

You are required to answer on the basis of aforesaid and the provisions of Act, following
questions:

(@)
(b)
(c)
(d)

(e)

What action the DDI shall be taking in respect of the seized papers relating to Shri
Krishna Ltd., Mumbai?

Whether the contention raised by the director as to jewellery found from his bed-room will
be acceptable?

What presumption shall be drawn in respect of the papers which indicate transactions not
recorded in the books?

Proceedings for how many years shall now be taken up and within which time limit the
assessment thereof be completed by the Assessing Officer?

Can the company move an application for settlement of case as per Chapter XIX-A of the
Act?

Answer

(a)

(b)

(c)

The authorised officer being DDI, Delhi is not having any jurisdiction over Shri Krishna
Ltd., Mumbai, and therefore as per section 132(9A), the papers seized relating to this
company shall be handed over by him to the Assessing Officer having jurisdiction over
Shri Krishna Ltd., Mumbai within a period of 60 days from the date on which the last of
the authorisations for search was executed for taking further necessary action thereon.

The contention raised by the Director will not be acceptable because as per the
provisions of sub-section (4A)(i) of section 132, where any books of account, other
documents, money, bullion, jewellery or other valuables are found in the possession or
control of any person in the course of search, then, in respect thereof, it may be
presumed that the same belongs to that person.

As per section 132(4A), the presumptions in respect of the papers, indicating
transactions not recorded in the books but having direct nexus with the business of the
company, are that the same belong to the company, contents of such papers are true
and the handwriting in which the same are written is/are of the persons(s) whose
premises have been searched.
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(d) The search was conducted after 31.05.2003 and therefore, as per provisions of section
153A, the Assessing Officer will issue notices to the company to furnish the return of
income in respect of each assessment year falling within six assessment years
immediately preceding the assessment year relevant to the previous year in which the
search is conducted. The date of search as 09.08.2010, notices for A.Y. 2005-06 to
2010-11 shall be issued by the Assessing Officer.

The assessment for six assessment years shall be completed (as per provisions of
section 153B(1)(a) read with proviso) within a period of 21 months from the end of the
financial year in which the last of the authorisation for search was executed. Therefore,
the assessment for the six assessment years shall be required to be completed by the
Assessing Officer by 31.12.2012 as the search was concluded on 9.08.2010.

(e) The Finance Act, 2010 has inserted clause (iiia) in the proviso to section 245A w.e.f,
01.06.2010. Consequent to the change of law, the assessee can approach the
Settlement Commission at any time after the date of issue of notice under section 153A
or section 153C initiating the assessment proceedings. Therefore, an application can be
made to the Settlement Commission where search has been initiated under section 132
followed by assessment under section 153A or section 153C from 01.06.2010.

The Finance Act 2010 has inserted proviso to section 245C(1) to prescribe the monetary
limit for making application for settlement of cases. In respect of search cases, the
additional amount of income-tax payable on the income disclosed in the application must
exceed Rs.50 lakhs so that application for settlement of the case is eligible for
admission.

Question 9

Cash of Rs.25 lacs was seized on 12.9.2010 in a search conducted as per section 132 of the
Act. The assessee moved an application on 27.10.10 to release such cash after explaining
the sources thereof, which was turned down by the department. The assessee seeks your
opinion on, the following issues:

(i) Can the department withhold the explained money?
(i) If yes, then to what extent and upto what period?

Answer

The proviso to section 132B(1)(i) provides that where the person concerned makes an application
to the Assessing Officer, within 30 days from the end of the month in which the asset was seized,
for release of the asset and the nature and source of acquisition of the asset is explained to
the satisfaction of the Assessing Officer, then, the Assessing Officer may, with the prior
approval of the Chief Commissioner or Commissioner, release the asset after recovering the
existing liability under the Income-tax Act, Wealth-tax Act etc. out of such asset. Such asset or
portion thereof has to be released within 120 days from the date on which the last of the
authorizations for search under section 132 was executed.

20.7

© The Institute of Chartered Accountants of India



Direct Tax Laws

In this case, since the application was made to the Assessing Officer within the 30 day period
the amount of existing liability may be recovered out of the asset and the balance may be
released within 120 days from the date on which the last of the authorizations for search under
section 132 was executed.

Note- It may be noted that one of the conditions mentioned above for release of an asset is
that the nature and source of acquisition of the asset should be explained to the satisfaction of
the Assessing Officer. However, in this case, it has been given that the assessee’s
application for release of the asset, explaining the sources thereof, was turned down by the
Department. It is possible to take a view that the application was turned down by the
Department due to the reason that it was not satisfied with the explanation given by the
assessee as to the nature and source of acquisition of the asset. In such a case, the above
condition is not satisfied, and the asset (namely, cash) cannot be released.
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